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On June 20,  2008,  t he League of  Women Vot er s of  Wi sconsi n 

Educat i on Fund f i l ed a pet i t i on,  whi ch t hey amended on Jul y 28,  

2009,  r equest i ng t hat  t hi s cour t  amend t he Wi sconsi n Code of  

Judi c i al  Conduct  ( Pet i t i on 08- 16) .   On Sept ember  30,  2008,  and 

Oct ober  16,  2009,  t he Wi sconsi n Real t or s Associ at i on,  I nc.  and 

Wi sconsi n Manuf act ur er s and Commer ce,  r espect i vel y,  pet i t i oned 

t hi s cour t  t o amend t he Code of  Judi c i al  Conduct  ( Pet i t i ons 08- 25 

and 09- 10) .   On Oct ober  26,  2009,  Ret i r ed Just i ce Wi l l i am A.  

Babl i t ch f i l ed a pet i t i on r equest i ng t he cour t  t o amend t he 

r ecusal  pr ovi s i ons under  Wi s.  St at .  § 757. 19 ( Pet i t i on 09- 11) .  

The cour t  hel d a publ i c hear i ng on t he f our  pet i t i ons on 

Oct ober  28,  2009.   Upon consi der at i on of  mat t er s pr esent ed at  t he 

publ i c hear i ng and submi ssi ons made i n r esponse t o t he pr oposed 

amendment s,  t he cour t  adopt ed pet i t i ons 08- 25 and 09- 10 and 

deni ed pet i t i ons 08- 16 and 09- 11 on a 4 t o 3 vot e.   Chi ef  Just i ce 
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Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  and Just i ce N.  

Pat r i ck Cr ooks di ssent ed.  

On November  24,  2009,  t he pr oponent s of  Pet i t i ons 08- 25 and 

09- 10 advi sed t he cour t  of  an i nadver t ent  i nconsi st ency i n t he 

l anguage of  t hei r  pr oposed r ul es.   On December  7,  2009,  t he cour t  

r econsi der ed t he r ul es so t hat  i t  coul d addr ess t hi s 

i nconsi st ency,  consi der  t echni cal  changes i n wor di ng,  and add 

comment s expl ai ni ng t he r ul es.  

On Januar y 21,  2010,  t he cour t  adopt ed Pet i t i ons 08- 25 and 

09- 10,  as r evi sed,  on a 4 t o 3 vot e.   Chi ef  Just i ce Shi r l ey S.  

Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  and Just i ce N.  Pat r i ck 

Cr ooks di ssent ed.  

I T I S ORDERED t hat  pet i t i on 08- 16 and pet i t i on 09- 11 ar e 

deni ed.  

I T I S FURTHER ORDERED t hat  ef f ect i ve t he dat e of  t hi s or der :  

SECTI ON 1.   60. 04 ( 7)  of  t he Supr eme Cour t  Rul es i s cr eat ed 

t o r ead:  

60. 04 ( 7)  Ef f ect  of  Campai gn Cont r i but i ons.   A j udge shal l  

not  be r equi r ed t o r ecuse hi msel f  or  her sel f  i n a pr oceedi ng 

based sol el y on any endor sement  or  t he j udge' s campai gn 

commi t t ee' s r ecei pt  of  a l awf ul  campai gn cont r i but i on,  i ncl udi ng 

a campai gn cont r i but i on f r om an i ndi v i dual  or  ent i t y i nvol ved i n 

t he pr oceedi ng.  

COMMENT 

Wi sconsi n v i gor ousl y debat ed an el ect i ve 
j udi c i ar y dur i ng t he f or mat i on and adopt i on of  t he 
Wi sconsi n Const i t ut i on i n 1848.   An el ect i ve j udi c i ar y 
was sel ect ed and has been par t  of  t he Wi sconsi n 
democr at i c t r adi t i on f or  mor e t han 160 year s.  
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Campai gn cont r i but i ons t o j udi c i al  candi dat es ar e 
a f undament al  component  of  j udi c i al  el ect i ons.  Si nce 
1974 t he si ze of  cont r i but i ons has been l i mi t ed by 
st at e st at ut e.   The l i mi t  on i ndi v i dual  cont r i but i ons 
t o candi dat es f or  t he supr eme cour t  was r educed f r om 
$10, 000 t o $1, 000 i n 2009 Wi sconsi n Act  89 af t er  t he 
2009 supr eme cour t  el ect i on.   The l egi s l at i on al so 
r educed t he l i mi t  on cont r i but i ons t o supr eme cour t  
candi dat es f r om pol i t i cal  act i on commi t t ees,  f r om 
$8, 625 t o $1, 000.  

The pur pose of  t hi s r ul e i s t o make cl ear  t hat  
t he r ecei pt  of  a l awf ul  campai gn cont r i but i on by a 
j udi c i al  candi dat e' s campai gn commi t t ee does not ,  by 
i t sel f ,  r equi r e t he candi dat e t o r ecuse hi msel f  or  
her sel f  as a j udge f r om a pr oceedi ng i nvol v i ng a 
cont r i but or .   An endor sement  of  t he j udge by a l awyer ,  
ot her  i ndi v i dual ,  or  ent i t y al so does not ,  by i t sel f ,  
r equi r e a j udge' s r ecusal  f r om a pr oceedi ng i nvol v i ng 
t he endor ser .   Not  ever y campai gn cont r i but i on by a 
l i t i gant  or  at t or ney cr eat es a pr obabi l i t y  of  bi as 
t hat  r equi r es a j udge' s r ecusal .  

Campai gn cont r i but i ons must  be publ i c l y r epor t ed.  
Di squal i f y i ng a j udge f r om par t i c i pat i ng i n a 
pr oceedi ng sol el y because t he j udge' s campai gn 
commi t t ee r ecei ved a l awf ul  cont r i but i on woul d cr eat e 
t he i mpr essi on t hat  r ecei pt  of  a cont r i but i on 
aut omat i cal l y i mpai r s t he j udge' s i nt egr i t y.   I t  woul d 
have t he ef f ect  of  di scour agi ng " t he br oadest  possi bl e 
par t i c i pat i on i n f i nanci ng campai gns by al l  c i t i zens 
of  t he st at e"  t hr ough vol unt ar y cont r i but i ons,  see 
Wi s.  St at .  § 11. 001,  because i t  woul d depr i ve c i t i zens 
who l awf ul l y cont r i but e t o j udi c i al  campai gns,  whet her  
i ndi v i dual l y or  t hr ough an or gani zat i on,  of  access t o 
t he j udges t hey hel p el ect .  

 
I nvol unt ar y r ecusal  of  j udges has gr eat er  pol i cy 

i mpl i cat i ons i n t he supr eme cour t  t han i n t he c i r cui t  
cour t  and cour t  of  appeal s.  Li t i gant s have a br oad 
r i ght  t o subst i t ut i on of  a j udge i n c i r cui t  cour t .  
When a j udge wi t hdr aws f ol l owi ng t he f i l i ng of  a 
subst i t ut i on r equest ,  a new j udge wi l l  be assi gned.  
When a j udge on t he cour t  of  appeal s wi t hdr aws f r om a 
case,  a new j udge al so i s assi gned.  When a j ust i ce of  
t he supr eme cour t  wi t hdr aws f r om a case,  however ,  t he 
j ust i ce i s not  r epl aced.  Thus,  t he r ecusal  of  a 
supr eme cour t  j ust i ce al t er s t he number  of  j ust i ces 
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r evi ewi ng a case as wel l  as t he composi t i on of  t he 
cour t .   These r ecusal s af f ect  t he i nt er est s of  non-
l i t i gant s as wel l  as non- cont r i but or s,  i nasmuch as 
supr eme cour t  deci s i ons al most  i nvar i abl y have 
r eper cussi ons beyond t he par t i es.  

 
SECTI ON 2.   60. 04 ( 8)  of  t he Supr eme Cour t  Rul es i s cr eat ed 

t o r ead:  

60. 04 ( 8)  Ef f ect  of  I ndependent  Communi cat i ons.   A j udge 

shal l  not  be r equi r ed t o r ecuse hi msel f  or  her sel f  i n a 

pr oceedi ng wher e such r ecusal  woul d be based sol el y on t he 

sponsor shi p of  an i ndependent  expendi t ur e or  i ssue advocacy 

communi cat i on ( col l ect i vel y,  an " i ndependent  communi cat i on" )  by 

an i ndi v i dual  or  ent i t y i nvol ved i n t he pr oceedi ng or  a donat i on 

t o an or gani zat i on t hat  sponsor s an i ndependent  communi cat i on by 

an i ndi v i dual  or  ent i t y i nvol ved i n t he pr oceedi ng.  

COMMENT 

I ndependent  expendi t ur es and i ssue advocacy 
communi cat i ons ar e di f f er ent  f r om campai gn 
cont r i but i ons t o a j udge' s campai gn commi t t ee.  
Cont r i but i ons ar e r egul at ed by st at ut e.  They ar e of t en 
sol i c i t ed by a j udge' s campai gn commi t t ee,  and t hey 
must  be accept ed by t he j udge' s campai gn commi t t ee.  
Cont r i but i ons t hat  ar e accept ed may be r et ur ned.  By 
cont r ast ,  nei t her  a j udge nor  t he j udge' s campai gn 
commi t t ee has any cont r ol  of  an i ndependent  
expendi t ur e or  i ssue advocacy communi cat i on because 
t hese expendi t ur es or  communi cat i ons must  be 
compl et el y i ndependent  of  t he j udge' s campai gn,  as 
r equi r ed by l aw,  t o r et ai n t hei r  Fi r st  Amendment  
pr ot ect i on.  

 
A j udge i s not  r equi r ed t o r ecuse hi msel f  or  

her sel f  f r om a pr oceedi ng sol el y because an i ndi v i dual  
or  ent i t y i nvol ved i n t he pr oceedi ng has sponsor ed or  
donat ed t o an i ndependent  communi cat i on.  Any ot her  
r esul t  woul d per mi t  t he sponsor  of  an i ndependent  
communi cat i on t o di ct at e a j udge' s non- par t i c i pat i on 
i n a case,  by sponsor i ng an i ndependent  communi cat i on.   
Aut omat i cal l y di squal i f y i ng a j udge because of  an 
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i ndependent  communi cat i on woul d di sr upt  t he j udge' s 
of f i c i al  dut i es and al so have a chi l l i ng ef f ect  on 
pr ot ect ed speech.  

 
SECTI ON 3.   60. 06 ( 4)  of  t he Supr eme Cour t  Rul es i s amended 

t o r ead:  

60. 06 ( 4)  Sol i c i t at i on and Accept ance of  Campai gn 

Cont r i but i ons.   A j udge,  candi dat e f or  j udi c i al  of f i ce,  or  j udge-

el ect  shal l  not  per sonal l y sol i c i t  or  accept  campai gn 

cont r i but i ons.   A candi dat e may,  however ,  est abl i sh a commi t t ee 

t o sol i c i t  and accept  l awf ul  campai gn cont r i but i ons.   The 

commi t t ee i s not  pr ohi bi t ed f r om sol i c i t i ng and accept i ng l awf ul  

campai gn cont r i but i ons f r om l awyer s,  ot her  i ndi v i dual s,  or  

ent i t i es even t hough t he cont r i but or  may be i nvol ved i n a 

pr oceedi ng i n whi ch t he j udge,  candi dat e f or  j udi c i al  of f i ce,  or  

j udge- el ect  i s  l i kel y t o par t i c i pat e.   A j udge or ,  candi dat e f or  

j udi c i al  of f i ce,  or  j udge- el ect  may ser ve on t he commi t t ee but  

shoul d avoi d di r ect  i nvol vement  wi t h t he commi t t ee' s f undr ai s i ng 

ef f or t s.   A j udge or ,  candi dat e f or  j udi c i al  of f i ce,  or  j udge-

el ect  may appear  at  hi s or  her  own f undr ai s i ng event s.  When t he 

commi t t ee sol i c i t s or  accept s a cont r i but i on,  a j udge or ,  

candi dat e f or  j udi c i al  of f i ce,  or  j udge- el ect  shoul d al so be 

mi ndf ul  of  t he r equi r ement s of  SCR 60. 03 and 60. 04( 4) ;  pr ovi ded,  

however ,  t hat  t he r ecei pt  of  a l awf ul  campai gn cont r i but i on shal l  

not ,  by i t sel f ,  war r ant  j udi c i al  r ecusal .   

COMMENT 
 
Under  l ongst andi ng Wi sconsi n l aw,  a j udi c i al  

candi dat e may not  per sonal l y sol i c i t  or  accept  
campai gn cont r i but i ons.   However ,  a j udi c i al  candi dat e 
may f or m and r el y upon a campai gn commi t t ee t o sol i c i t  
and accept  cont r i but i ons f or  t he j udi c i al  campai gn.  
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Lawyer s,  ot her  i ndi v i dual s,  and ent i t i es ar e not  
excl uded f r om t hi s pr ocess mer el y because commi t t ee 
member s or  cont r i but or s may be i nvol ved i n pr oceedi ngs 
i n whi ch t he j udge i s l i kel y t o par t i c i pat e.  

The sol i c i t at i on of  cont r i but i ons f r om 
par t i c i pant s i n j udi c i al  pr oceedi ngs i s al ways a 
mat t er  r equi r i ng c l ose,  car ef ul  at t ent i on.   Campai gn 
commi t t ees shoul d be sensi t i ve t o t he exi st ence of  
pendi ng l i t i gat i on,  t he pr oxi mi t y of  j udi c i al  
el ect i ons,  and t he wor di ng of  campai gn sol i c i t at i ons 
t o avoi d t he appear ance of  pr omi se or  pr essur e.  

A j udge shoul d avoi d havi ng hi s or  her  name 
l i st ed on anot her ' s f undr ai s i ng sol i c i t at i on even when 
t he l i s t i ng i s accompani ed wi t h a di scl ai mer  t hat  t he 
name i s not  l i s t ed f or  f undr ai s i ng pur poses.  
 

Acknowl edgement  by a j udge or  candi dat e f or  
j udi c i al  of f i ce of  a cont r i but i on i n a cour t esy t hank 
you l et t er  i s  not  pr ohi bi t ed.  
 
I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  

Supr eme Cour t  Rul es 60. 04 and 60. 06 be gi ven by a s i ngl e 

publ i cat i on of  a copy of  t hi s or der  i n t he of f i c i al  st at e 

newspaper  and i n an of f i c i al  publ i cat i on of  t he St at e Bar  of  

Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 7t h day of  Jul y,  2010.  

 
BY THE COURT:  
 
 
 
Chr i st opher  J.  Paul sen 
Chi ef  Deput y Cl er k of  Supr eme 
Cour t  
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¶1 PATI ENCE DRAKE ROGGENSACK,  J.    I  wr i t e i n suppor t  of  

SCR 60. 04( 7) ,  t he r ecusal  r ul e r ecent l y enact ed by t he cour t ,  

and t o comment  on Just i ce Br adl ey' s di ssent  t o t he r ul e.   SCR 

60. 04( 7)  compor t s wi t h t he commands of  t he Wi sconsi n 

Const i t ut i on,  t he Uni t ed St at es Const i t ut i on and our  most  r ecent  

di scussi on of  t he ef f ect  of  pol i t i cal  cont r i but i ons on a 

j ust i ce' s par t i c i pat i on,  Donohoo v.  Act i on Wi sconsi n,  I nc. ,  2008 

WI  110,  314 Wi s.  2d 510,  754 N. W. 2d 480.   I n cont r ast ,  Just i ce 

Br adl ey has chosen t o espouse t he pol i t i cal l y cor r ect  posi t i on,  

whi ch she suppor t s wi t h numer ous comment s f r om newspaper s.    

¶2 SCR 60. 04( 7)  appl i es t o j udges and j ust i ces f or  whom 

t he peopl e of  Wi sconsi n exer ci sed t hei r  const i t ut i onal  r i ght  t o 

vot e.   Ar t i c l e I I I  of  t he Wi sconsi n Const i t ut i on set s out  a 

st at ement  of  t he gener al  r i ght  t o vot e i n el ect i ons f or  

Wi sconsi n publ i c of f i cer s.   I t  pr ovi des:  

El ect or s.   Sect i on 1.   Ever y Uni t ed St at es c i t i zen age 
18 or  ol der  who i s a r esi dent  of  an el ect i on di st r i ct  
i n t hi s st at e i s a qual i f i ed el ect or  of  t hat  di st r i ct .   

¶3 The r i ght  t o vot e i s wel l - gr ounded i n Wi sconsi n l aw.   

I t  has l ong been under st ood t hat  " [ t ] he r i ght  of  a qual i f i ed 

el ect or  t o cast  a bal l ot  f or  t he el ect i on of  a publ i c of f i cer ,  

whi ch shal l  be f r ee and equal ,  i s  one of  t he most  i mpor t ant  of  

t he r i ght s guar ant eed t o [ t he peopl e]  by t he const i t ut i on. "   

St at e ex r el .  Fr eder i ck v.  Zi mmer man,  254 Wi s.  600,  613,  37 

N. W. 2d 473 ( 1949) ;  see al so McNal l y v.  Tol l ander ,  100 Wi s.  2d 

490,  501,  302 N. W. 2d 440 ( 1981)  ( expl ai ni ng t hat  " [ t ] he r i ght  t o 

vot e i s t he pr i nci pal  means by whi ch t he consent  of  t he 
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gover ned,  t he abi di ng pr i nci pal  of  our  f or m of  gover nment ,  i s  

obt ai ned" ) .    

¶4 Ar t i c l e I ,  Sect i on 2 of  t he Uni t ed St at es Const i t ut i on 

conf er s t he gener al  r i ght  t o vot e i n f eder al  el ect i ons.   A 

f eder al  const i t ut i onal  r i ght  t o vot e i n st at e el ect i ons i s 

nowher e expr essl y ment i oned i n t he Uni t ed St at es Const i t ut i on.   

However ,  once f r anchi se i s gr ant ed i n st at e el ect i ons,  i t  

becomes a r i ght  i mpl i c i t l y  guar ant eed by t he Uni t ed St at es 

Const i t ut i on.   Dunn v.  Bl umst ei n,  405 U. S.  330 ( 1972)  

( concl udi ng t hat  Tennessee' s dur at i onal  r esi dence r equi r ement s 

v i ol at ed ci t i zens'  r i ght  t o vot e t hat  i s  pr ot ect ed by t he Uni t ed 

St at es Const i t ut i on) .    

¶5 Supr eme Cour t  Just i ces who have comment ed on t he 

pr ot ect i on t he f eder al  Const i t ut i on conf er s on vot er s i n st at e 

el ect i ons have concl uded t hat  t he Fi r st  Amendment  i s t he sour ce 

f or  t hat  f eder al  r i ght .   Once est abl i shed,  t hat  r i ght  i s  

pr ot ect ed f r om unconst i t ut i onal  i nf r i ngement  by t he Equal  

Pr ot ect i on Cl ause and t he Due Pr ocess Cl ause of  t he Four t eent h 

Amendment .   Har per  v.  Vi r gi ni a Bd.  of  El ect i ons,  383 U. S.  663,  

670 ( 1966)  ( not i ng t hat  " t he r i ght  t o vot e i s t oo pr eci ous,  t oo 

f undament al  t o be so bur dened or  condi t i oned" ) .   

¶6 The r i ght  t o vot e f r eel y f or  candi dat es of  one' s 

choi ce i s t he essence of  a democr at i c soci et y and,  t her ef or e,  i t  

may not  be t r ammel ed upon.   Reynol ds v.  Si ms,  377 U. S.  533,  555 

( 1964) .   The r i ght  t o vot e i s a f undament al  r i ght  t hat  has been 

r epeat edl y anal ogi zed t o " havi ng a voi ce, "  i . e. ,  speech i n an 

el ect i on.   Cl i ngman v.  Beaver ,  544 U. S.  581,  599 ( 2005) .  
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¶7 As Just i ce Wi l l i am Br ennan r emar ked:  

The r i ght  t o vot e der i ves f r om t he r i ght  of  
associ at i on t hat  i s at  t he cor e of  t he Fi r st  
Amendment ,  pr ot ect ed f r om st at e i nf r i ngement  by t he 
Four t eent h Amendment .  

St or er  v.  Br own,  415 U. S.  724,  756 ( 1974)  ( Br ennan,  J. ,  

di ssent i ng)  ( c i t at i ons omi t t ed) .   Just i ce Br ennan f ur t her  

expl ai ned,  " t he r i ght  t o vot e i s ' a f undament al  pol i t i cal  r i ght ,  

because [ i t  i s ]  pr eser vat i ve of  al l  [ ot her ]  r i ght s. ' "   I d.  

( quot i ng Yi ck Wo v.  Hopki ns,  118 U. S.  356,  370 ( 1886) ) .   

¶8 The r i ght  t o vot e i s not  s i mpl y a r i ght  t o cast  a 

bal l ot ,  but  r at her ,  i t  i s  t he r i ght  t o cast  an ef f ect i ve vot e.   

As t he Uni t ed St at es Supr eme Cour t  i nst r uct ed i n Wi l l i ams v.  

Rhodes,  393 U. S.  23 ( 1968) ,  t he st at e l aw at  i ssue pl aced 

bur dens on t wo ki nds of  r i ght s:   The f i r st  was t he r i ght  " t o 

associ at e f or  t he advancement  of  pol i t i cal  bel i ef s,  and t he 

[ second was t he]  r i ght  of  qual i f i ed vot er s,  r egar dl ess of  t hei r  

pol i t i cal  per suasi on,  t o cast  t hei r  vot es ef f ect i vel y. "   I d.  at  

30.  

¶9 I n addi t i on,  money spent  i n t he cour se of  an el ect i on 

has l ong been hel d t o be an el ement  of  speech.   Fi r st  Nat ' l  Bank 

of  Bost on v.  Bel l ot t i ,  435 U. S.  765,  784 ( 1978) .   As t he Uni t ed 

St at es Supr eme Cour t  has r epeat edl y expl ai ned,  i t  f i nds " no 

suppor t  i n t he Fi r st  or  Four t eent h Amendment ,  or  i n t he 

deci s i ons of  t hi s Cour t ,  f or  t he pr oposi t i on t hat  speech t hat  

ot her wi se woul d be wi t hi n t he pr ot ect i on of  t he Fi r st  Amendment  

l oses t hat  pr ot ect i on s i mpl y because [ of ]  i t s  sour ce. "   I d.    
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¶10 When t he r i ght  t o vot e i s  bur dened,  " gover nment al  

act i on may wi t hst and const i t ut i onal  scr ut i ny onl y upon a c l ear  

showi ng t hat  t he bur den i mposed i s necessar y t o pr ot ect  a 

compel l i ng and subst ant i al  gover nment al  i nt er est . "   Or egon v.  

Mi t chel l ,  400 U. S.  112,  238 ( 1970) .    

¶11 We el ect  j udges i n Wi sconsi n;  t her ef or e,  j udi c i al  

r ecusal  r ul es have t he pot ent i al  t o i mpact  t he ef f ect i veness of  

c i t i zens'  vot es cast  f or  j udges.   St at ed ot her wi se,  when a j udge 

i s di squal i f i ed f r om par t i c i pat i on,  t he vot es of  al l  who vot ed 

t o el ect  t hat  j udge ar e cancel l ed f or  al l  i ssues pr esent ed by 

t hat  case.   Accor di ngl y,  r ecusal  r ul es,  such as SCR 60. 04( 7) ,  

must  be nar r owl y t ai l or ed t o meet  a compel l i ng st at e i nt er est .   

See i d.   

¶12 Thi s cour t  was mi ndf ul  of  t he obl i gat i ons cr eat ed by 

t he st at e and f eder al  const i t ut i ons as wel l  as t he publ i c ' s 

concer n f or  t he ef f ect  of  money i n j udi c i al  r aces,  when i t  

enact ed SCR 60. 04( 7) .   The wor di ng of  t he Supr eme Cour t  Rul e 

accommodat es t hose i nt er est s by pr ovi di ng t hat  a j udge i s not  

r equi r ed t o r ecuse hi msel f  or  her sel f  " based sol el y on"  a 

" l awf ul  campai gn cont r i but i on. "   ( Emphasi s added. )   The 

pr eci s i on i n SCR 60. 04( 7) ' s l anguage cr eat es a r ul e t hat  i s  

nar r owl y t ai l or ed;  yet ,  t he r ul e does not  l i mi t  r ecusal  when a 

l awf ul  cont r i but i on i s combi ned wi t h some obj ect i onabl e act i on,  

such as a cont r i but i on made i n exchange f or  a j udge' s vot e on an 

i ssue of  i nt er est  t o t he cont r i but or .    

¶13 The t ext  of  SCR 60. 04( 7)  i s al so consi st ent  wi t h our  

most  r ecent  consi der at i on of  a chal l enge t o a j ust i ce' s 
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par t i c i pat i on based on t hat  j ust i ce' s r ecei pt  of  l awf ul  campai gn 

cont r i but i ons f r om i nt er est ed per sons.   See Donohoo,  314 Wi s.  2d 

510.   I n Donohoo,  At t or ney Donohoo f i l ed a mot i on t o di squal i f y 

Just i ce But l er  based on Just i ce But l er ' s r ecei pt  of  $300 f r om an 

at t or ney r epr esent i ng Act i on Wi sconsi n,  I nc. ,  t hen known as Fai r  

Wi sconsi n,  I nc. ,  and $1, 225 f r om Act i on Wi sconsi n,  I nc. ' s boar d 

member s.   I d. ,  ¶5.   The cont r i but i ons wer e made whi l e Act i on 

Wi sconsi n,  I nc. ' s case was pr oceedi ng i n t hi s cour t .   I d.   

¶14 I n denyi ng Donohoo' s c l ai m t hat  Just i ce But l er  was 

di squal i f i ed due t o hi s r ecei pt  of  cont r i but i ons t o hi s 

campai gn,  we quot ed a st at ement  f r om t he Judi c i al  Commi ssi on:  

Ther e i s no case i n Wi sconsi n or  el sewher e t hat  
r equi r es r ecusal  of  a j udge or  j ust i ce based sol el y on 
a cont r i but i on t o a j udi c i al  campai gn.    

I d. ,  ¶19 ( emphasi s added) .   The wor ds,  " based sol el y on, "  when 

r ef er r i ng t o l awf ul  campai gn cont r i but i ons,  whi ch t he cour t  

empl oyed i n SCR 60. 04( 7) ,  mi r r or  t he wor di ng of  our  r easoni ng i n 

Donohoo.   Even t hough SCR 60. 04( 7)  was r ecent l y passed,  i t  i s  

not  new l aw f or  Wi sconsi n.   Rat her ,  i t  codi f i es what  we deci ded 

i n Donohoo. 1  St at ed mor e compl et el y,  t her e was no al l egat i on i n 

Donohoo t hat  anyt hi ng was at  i ssue ot her  t han l awf ul  

cont r i but i ons made by cont r i but or s who had some i nvol vement  i n 

t he pr oceedi ngs bef or e t he cour t .   No qui d pr o quo was al l eged.  

                                                 
1 Donohoo was based on St at e v.  Amer i can TV & Appl i ance,  151 

Wi s.  2d 175,  443 N. W. 2d 662 ( 1989) ;  Ci t y of  Edger t on v.  Gener al  
Casual t y Co. ,  190 Wi s.  2d 510,  527 N. W. 2d 305 ( 1995) ;  and 
Jackson v.  Benson,  2002 WI  14,  249 Wi s.  2d 681,  639 N. W. 2d 545.   
Donohoo v.  Act i on Wi s. ,  I nc. ,  2008 WI  110,  ¶16,  314 Wi s.  2d 510,  
754 N. W. 2d 480.   
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 ¶15 Just i ce Br adl ey' s di ssent  i s a pol i t i cal  st at ement  

t hat  wi l l  f ost er  di sr espect  f or  and di st r ust  of  t he Wi sconsi n 

Supr eme Cour t  as an i nst i t ut i on.   Her  comment  mi sses t he ser i ous 

l egal  pur pose of  SCR 60. 04( 7) .   As such,  her  comment  mi sses t he 

poi nt  t hat  abr i dgement  of  i ndi spensabl e Fi r st  Amendment  f r eedoms 

may f l ow f r om a r ecusal  r ul e enact ed wi t hout  t he under st andi ng 

necessar y t o appr eci at e i t s ef f ect  on pr ot ect ed l i ber t i es.   

Just i ce Br adl ey has chosen t o base her  at t ack on popul ar  

pol i t i cal  posi t i ons,  whi ch she suppor t s wi t h newspaper  ar t i c l es 

r at her  t han wi t h t he l egal  t enet s upon whi ch l egal  wr i t i ng 

cust omar i l y i s based.    

¶16 Just i ce Br adl ey' s at t ack i s undeser ved.   Al l  who vot ed 

i n f avor  of  cr eat i ng SCR 60. 04( 7)  knew t hat  t hei r  vot es woul d 

not  be popul ar .   However ,  t he oat h of  j udi c i al  of f i ce,  an oat h 

t hat  we al l  t ook,  r equi r es t hat  we pr ot ect  t he Uni t ed St at es 

Const i t ut i on and t he Wi sconsi n Const i t ut i on,  even when our  

deci s i ons t hat  do so ar e not  popul ar .  

¶17 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER,  ANNETTE KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n 

t hi s st at ement  i n suppor t  of  SCR 60. 04( 7) .    
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¶18 ANN WALSH BRADLEY,  J.    (dissenting).  The concur r ence 

at t empt s t o j ust i f y t he need f or  t he r ul e change as pr eser vi ng 

t he r i ght  of  Wi sconsi n c i t i zens t o vot e.   The vot i ng r i ght s 

cases i t  c i t es,  however ,  ar e t ot al l y unr el at ed t o t he i ssue of  

j udi c i al  r ecusal .   These cases addr ess l aws t hat  r egul at e vot i ng 

i t sel f .   For  i nst ance,  t hey addr ess t he const i t ut i onal i t y of  a 

pol l  t ax,  a r un- of f  el ect i on pr ocedur e,  and a l aw t hat  f i xes t he 

mi ni mum age of  el ect or s at  18. 1   

                                                 
1 Har per  v.  Va.  Boar d of  El ect i ons,  383 U. S.  663 ( 1966)  

( decl ar i ng a pol l  t ax unconst i t ut i onal ) ;  St at e ex r el .  Fr eder i ck 
v.  Zi mmer man,  254 Wi s.  600,  37 N. W. 2d 473 ( 1949)  ( addr essi ng t he 
const i t ut i onal i t y of  a r un- of f  el ect i on pr ocedur e) ;  Or egon v.  
Mi t chel l ,  400 U. S.  112 ( 1970)  ( uphol di ng amendment s t o t he 
Vot i ng Ri ght s Act  t hat  per mi t t ed 18 year  ol ds t o vot e and 
abol i shed l i t er acy t est s and dur at i onal  r esi dency r equi r ement s) .   

Addi t i onal  cases ci t ed by t he concur r ence i n suppor t  of  i t s 
vot i ng r i ght s ar gument  ar e:  Dunn v.  Bl umst ei n,  405 U. S.  330 
( 1972)  ( addr essi ng a st at e l aw t hat  r equi r ed ci t i zens t o r esi de 
i n Tennessee f or  one year  pr i or  t o bei ng el i gi bl e t o vot e) ;  
McNal l y v.  Tol l ander ,  100 Wi s.  2d 490,  302 N. W. 2d 440 ( 1981)  
( decl ar i ng an el ect i on i nval i d when bal l ot s wer e not  pr ovi ded t o 
40 per cent  of  t he vot er s) ;  Reynol ds v.  Si ms,  377 U. S.  533 ( 1964)  
( hol di ng unconst i t ut i onal  t he di scr i mi nat or y appor t i onment  of  
el ect or al  di st r i ct s) ;  Cl i ngman v.  Beaver ,  544 U. S.  581 ( 2005)  
( concl udi ng t hat  Okl ahoma' s semi - c l osed pr i mar y syst em di d not  
i mper mi ssi bl y bur den t he r i ght  t o f r eedom of  pol i t i cal  
associ at i on) ;  St or er  v.  Br own,  415 U. S.  724 ( 1974)  ( eval uat i ng a 
Cal i f or ni a st at ut e t hat  r equi r ed " i ndependent "  candi dat es t o be 
pol i t i cal l y di saf f i l i at ed f or  one year  pr i or  t o an el ect i on) ;  
Yi ck Wo v.  Hopki ns,  118 U. S.  356,  371 ( 1886)  ( " l egi s l at i on 
est abl i shi ng means f or  ascer t ai ni ng t he qual i f i cat i ons of  t hose 
ent i t l ed t o vot e" ) ;  Wi l l i ams v.  Rhodes,  393 U. S.  23 ( 1968)  
( addr essi ng an Ohi o st at ut e t hat  r equi r ed pol i t i cal  par t i es 
ot her  t han t he Democr at i c and Republ i can par t i es t o meet  speci al  
r equi r ement s bef or e t hei r  candi dat es woul d be l i s t ed on t he 
bal l ot ) ;  Fi r st  Nat ' l  Bank of  Bost on v.  Bel l ot t i ,  435 U. S.  765 
( 1978)  ( eval uat i ng a Massachuset t s st at ut e t hat  pr ohi bi t ed 
busi ness cor por at i ons f r om maki ng cont r i but i ons t o cer t ai n 
pol i t i cal  causes) .     
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¶19 Judi c i al  r ecusal  i s  unr el at ed t o cast i ng a vot e.   No 

case ci t ed by t he concur r ence equat es t he r i ght  t o vot e or  t he 

r i ght  t o gi ve f i nanci al  suppor t  t o a j udi c i al  candi dat e wi t h t he 

r i ght  t o have a par t i cul ar  el ect ed j udge par t i c i pat e over  a 

par t i cul ar  case or  deci de an i ndi v i dual  " i ssue"  of  l aw. 2    

¶20 I  v i ew t he vot i ng r i ght s concer ns st at ed by t he 

concur r ence as a r ed her r i ng.   So do ot her s.   

¶21 Af t er  bei ng subj ect ed t o unf avor abl e medi a r epor t s and 

cr i t i c i sm f r om edi t or i al  boar ds acr oss t he s t at e ( see ¶16,  

i nf r a) ,  a member  of  t he maj or i t y t ook t he unpr ecedent ed st ep of  

wr i t i ng guest  edi t or i al s i n sever al  newspaper s t o expl ai n t he 

vot e:  " The pr ot ect i on of  ever y vot er ' s Fi r st  Amendment  r i ght  t o 

have hi s or  her  vot e count ed .  .  .  was t he dr i v i ng f or ce behi nd 

t he deci s i on. "   See,  e. g. ,  Just i ce Pat i ence Dr ake Roggensack,  

Guest  Edi t or i al ,  Rul e Uphel d Fi r st  Amendment  Ri ght s of  Vot er s,  

Wi sconsi n St at e Jour nal ,  Dec.  3,  2009.   

¶22 I n r esponse t o t he vot i ng r i ght s ar gument ,  an 

edi t or i al  boar d has count er ed:  " The i ssue i sn' t  t he publ i c ' s 

abi l i t y  t o par t i c i pat e i n t he el ect i on of  j ust i ces.   Vot er s do 

t hat  most l y by vot i ng. "   Edi t or i al ,  Vot er s Ar e Not  Fool s,  

Mi l waukee Jour nal  Sent i nel ,  Jan.  19,  2010.   Rat her ,  t he 

                                                 
2 The r ecent  Uni t ed St at es Supr eme Cour t  case Ci t i zens 

Uni t ed v.  Feder al  El ect i on Commi ssi on,  130 S.  Ct .  876 ( 2010) ,  
i ndi cat es t hat  mandat or y r ecusal  r ul es do not  abr i dge Fi r st  
Amendment  r i ght s .   St at i ng t hat  i t s hol di ng was not  at  odds wi t h 
Caper t on v.  A. T.  Massey Coal  Co. ,  129 S.  Ct .  2252,  whi ch 
mandat es r ecusal  i n some cases based on campai gn cont r i but i ons,  
t he Cour t  expl ai ned:  " Caper t on' s hol di ng was l i mi t ed t o t he r ul e 
t hat  t he j udge must  be r ecused,  not  t hat  t he l i t i gant ' s  
pol i t i cal  speech coul d be banned. "   Ci t i zens Uni t ed,  130 S.  Ct .  
at  910.  
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edi t or i al  boar d asser t ed t hat  at  i ssue i s t he publ i c per cept i on 

of  t he j udi c i ar y:  " The i ssue i s whet her  Supr eme Cour t  j ust i ces 

[ and ot her  j udges i n t he st at e]  wi l l  be per cei ved as j ust  your  

common or di nar y pol i t i c i an .  .  .  "  af f ect ed by bi g money.   I d.  

¶23 Unl i ke t he maj or i t y,  I  concl ude t hat  t he pur pose of  a 

r ecusal  r ul e i s t o mai nt ai n a f ai r ,  neut r al ,  and i mpar t i al  

j udi c i ar y.   A f undament al  pr i nc i pl e of  our  democr acy i s t hat  

j udges must  be per cei ved as beyond pr i ce.    

¶24 When l i t i gant s go t o cour t ,  t hey want  a j udge who wi l l  

deci de t he case based on t he f act s and t he l aw.   They do not  

want  t he umpi r e cal l i ng bal l s and st r i kes bef or e t he game has 

begun.  Yet  under  t he maj or i t y ' s new r ul es,  whi ch mar k a 

subst ant i al  depar t ur e f r om our  cur r ent  pr act i ce,  j udges'  

campai gn commi t t ees and per haps someday even j udges t hemsel ves3 

wi l l  be abl e t o ask f or  and r ecei ve cont r i but i ons f r om l i t i gant s 

bef or e t he t r i al  has begun and bef or e t he j udge makes a deci s i on 

i n t hei r  case.    

¶25 How,  one may ask,  can such a t hi ng happen i n a st at e 

l i ke Wi sconsi n whi ch i n t he past  has been her al ded as an exampl e 

of  c l ean gover nment ?   

                                                 
3 I n Si ef er t  v.  Al exander ,  No.  09- 1713,  s l i p op.  at  27 ( 7t h 

Ci r . ,  June 14,  2010) ,  t he Sevent h Ci r cui t  r ever sed a f eder al  
di st r i ct  cour t ' s  det er mi nat i on t hat  SCR 60. 06( 4)  
unconst i t ut i onal l y l i mi t s j udges t hemsel ves f r om di r ect l y 
sol i c i t i ng and r ecei v i ng campai gn cont r i but i ons.   Si ef er t  i s 
chal l engi ng t he deci s i on and has pet i t i oned t he Sevent h Ci r cui t  
f or  r ehear i ng en banc.   See Pet i t i on f or  Rehear i ng and Pet i t i on 
f or  Rehear i ng en banc by Appel l ee John Si ef er t ,  f i l ed 6/ 28/ 10.   
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¶26 The answer  i s t hat  i t  can happen when a maj or i t y of  

t he cour t  adopt s  wor d- f or - wor d t he scr i pt  of  speci al  i nt er est s  

t hat  may want  t o sway t he r esul t s of  f ut ur e j udi c i al  campai gns.   

I t  can happen when a maj or i t y of  t he cour t  r ef uses t o al l ow f or  

st udy,  di scussi on,  or  f ur t her  i nput  on t he pet i t i ons.   And,  when 

i t  happens,  i t  subver t s t he i nt egr i t y of  t he cour t  and 

under mi nes t he publ i c t r ust  and conf i dence t hat  j udges wi l l  be 

i mpar t i al .    

I  

¶27 Make no mi st ake,  t he new r ul es passed by t he maj or i t y 

s i gni f y a dr amat i c change t o our  j udi c i al  code of  et hi cs.      

¶28 I t  has been t he l ong- st andi ng pr act i ce i n Wi sconsi n 

t hat  commi t t ees wer e pr ohi bi t ed f r om knowi ngl y sol i c i t i ng or  

accept i ng cont r i but i ons f r om l i t i gant s wi t h a case pendi ng 

bef or e t he cour t . 4  The amended r ul e adopt ed by t he maj or i t y on 

                                                 
4 The concur r ence asser t s t hat  t he r ul e adopt ed by t he 

maj or i t y " codi f i es what  we deci ded"  i n Donohoo v.  Act i on Wi s. ,  
I nc. ,  2008 WI  110,  314 Wi s.  2d 510,  754 N. W. 2d 480.   
Concur r ence,  ¶14.   Yet ,  because Donohoo di d not  addr ess a 
campai gn cont r i but i on f r om a l i t i gant  wi t h a case pendi ng bef or e 
t he cour t ,  t he concur r ence' s asser t i on mi sses t he mar k.   I n 
Donohoo,  we emphasi zed:  " Ther e wer e no cont r i but i ons f r om any 
l i t i gant s i n cases bef or e t he cour t ,  but  r at her  t wo boar d 
member s out  of  t wel ve made per sonal  donat i ons as di d an 
at t or ney. "   314 Wi s.  2d 510,  ¶19.   The concur r ence' s di scussi on 
of  Donohoo omi t s t hi s cr i t i cal  sent ence.  
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Januar y 21,  2010,  heads i n t he opposi t e di r ect i on.   I t  pr ovi des 

t hat  t he candi dat e' s commi t t ee " i s not  pr ohi bi t ed f r om 

sol i c i t i ng and accept i ng l awf ul  campai gn cont r i but i ons f r om 

l awyer s,  ot her  i ndi v i dual s,  or  ent i t i es even t hough t he 

cont r i but or  may be i nvol ved i n a pr oceedi ng i n whi ch t he j udge,  

candi dat e f or  j udi c i al  of f i ce,  or  j udge- el ect  i s  l i kel y t o 

par t i c i pat e. "   ( Emphasi s r ef l ect s new l anguage adopt ed by t he 

maj or i t y. )    

¶29 I t  i s  not  c l ear  f r om t he t ext  of  t hi s amendment  

whet her  t he t er m " i ndi v i dual s"  i ncl udes l i t i gant s and whet her  

t he phr ase " i s l i kel y t o par t i c i pat e"  i ncl udes par t i c i pat i on i n 

                                                                                                                                                             
The pr ohi bi t i on on cont r i but i ons by l i t i gant s  i s one of  

l ong st andi ng.   The Commi ssi on on Judi c i al  El ect i ons and Et hi cs 
was cr eat ed by t hi s cour t  t o r ecommend changes t o our  Code of  
Judi c i al  Conduct  addr essi ng pol i t i cal  and campai gn act i v i t y of  
j udges and candi dat es f or  j udi c i al  of f i ce.   See f n.  16,  i nf r a.   
I n i t s 1999 submi ssi on t o t hi s cour t ,  i t  pr oposed t hat  t he 
sol i c i t at i on and accept ance of  cont r i but i ons f r om cur r ent  
l i t i gant s be pr ohi bi t ed.   I t  st at ed t hat  such a pr ohi bi t i on 
" r ef l ect s l ong- st andi ng pr act i ce i n Wi sconsi n. "   Char l es D.  
Cl ausen,  The Long and Wi ndi ng Road:   Pol i t i cal  and Campai gn 
Et hi cs Rul es f or  Wi sconsi n Judges,  83 Mar q.  L.  Rev.  1,  78 ( App.  
A) .   The Commi ssi on opi ned t hat  " [ b] ot h t he sol i c i t at i on and 
accept ance of  cont r i but i ons f r om cur r ent  l i t i gant s woul d be at  
best  unseeml y. "   I d.  at  89 ( App.  B) .  

The Commi ssi on al so r ecommended t hat  t he cour t  speci f i cal l y 
al l ow f or  cont r i but i ons f r om l awyer s,  whi ch was consi der ed 
anot her  pr act i ce of  l ong st andi ng.   Ul t i mat el y t he cour t  deci ded 
t o amend SCR 60. 06( 4)  t o r ef l ect  t hat  a candi dat e' s commi t t ee 
" i s not  pr ohi bi t ed f r om sol i c i t i ng and accept i ng campai gn 
cont r i but i ons f r om l awyer s. "   However ,  t he cour t  concl uded t hat  
t he exi st i ng r ul es,  i ncl udi ng t he r ecusal  r ul e,  al r eady cover ed 
cont r i but i ons f r om cur r ent  l i t i gant s.   The cour t  added a f i nal  
sent ence t o SCR 60. 06( 4)  r ef er enci ng t he exi st i ng SCR 60. 03 
( avoi di ng i mpr opr i et y and t he appear ance of  i mpr opr i et y)  and SCR 
60. 04( 4)  ( t he r ecusal  r ul e) .    
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a case cur r ent l y pendi ng bef or e t he j udge. 5  Just i ce Pr osser  

c l ar i f i ed at  t he Januar y 21,  2010,  open admi ni st r at i ve 

conf er ence t hat  i ndeed t he i nt ent  i s t o al l ow f or  t he 

sol i c i t at i on and r ecei pt  of  a cont r i but i on f r om a l i t i gant  wi t h 

a case cur r ent l y pendi ng bef or e t he j udge. 6   

                                                 
5 Al t hough i n t hi s di ssent  I  addr ess onl y t he amendment s t o 

SCR 60. 04( 4) ,  par t s of  t he newl y cr eat ed SCR 60. 04( 7)  and 
60. 04( 8)  ar e al so uncl ear .   At  t he Januar y 21,  2010,  open 
admi ni st r at i ve conf er ence,  Chi ef  Just i ce Abr ahamson asked t hat  
cer t ai n t er ms be def i ned t o pr ovi de cl ar i t y.   The maj or i t y 
r ef used her  r equest .   The maj or i t y ' s f ai l ur e t o def i ne and 
di f f er ent i at e bet ween cr i t i cal  t er ms r ender s t he meani ng of  
par t s of  t hese new r ul es uncer t ai n.  

6 I t  i s  not  c l ear  t hat  t he member s of  t he maj or i t y ar e i n 
agr eement  about  t he meani ng and ef f ect  of  t hi s new r ul e.   At  t he 
Januar y 21,  2010,  open admi ni st r at i ve conf er ence,  Just i ce 
Pr osser  r ecogni zed t hat  under  some ci r cumst ances,  r ecei pt  of  a 
l awf ul  campai gn cont r i but i on coul d r equi r e a j udge' s r ecusal :  
" Now,  f or  exampl e,  i f  .  .  .  a j udge per sonal l y sol i c i t ed and 
per sonal l y r ecei ved a subst ant i al  t hough l awf ul  
cont r i but i on .  .  .  ,  i f  f or  exampl e t her e i s a case pendi ng 
bef or e t he cour t  and at  t hat  poi nt  t he j udge' s commi t t ee goes 
out  and sol i c i t s .  .  .  a cont r i but i on,  t hat  i s  somet hi ng t hat ' s  
goi ng t o have t o be f act or ed i n. "  

However ,  i t  appear s f r om Just i ce Gabl eman' s comment s t hat  
he bel i eves a l awf ul  campai gn cont r i but i on may never  r equi r e 
r ecusal :  " The i dea t hat  r ul es ought  t o be put  i n pl ace whi ch 
woul d hi nder  i ndi v i dual  c i t i zens f r om vot i ng f or  candi dat es of  
t hei r  choosi ng by al l owi ng l awf ul  campai gn cont r i but i ons t o 
bl ock [ t hat  j udge' s]  wor k on t he bench .  .  .  I  t hi nk t hat  t hi s 
new dr af t  i s  suppor t i ve of  t he i ndi v i dual  c i t i zen' s r i ght  t o 
vot e f or  and suppor t  t he j udi c i al  candi dat es of  t hei r  choosi ng. "    



Nos.  08- 16,  08- 25,  09- 10 & 09- 11. awb 

 

7 
 

¶30 I n a l et t er  t o t he cour t ,  t he Br ennan Cent er  f or  

Just i ce7 f or ecast s t he new r eal i t y f or  Wi sconsi n under  t he 

r evi sed r ul es adopt ed by t he maj or i t y.   I t  pr edi ct s t hat  t he 

r evi s i ons " t hr eat en t o under mi ne publ i c conf i dence i n t he 

i mpar t i al i t y  of  Wi sconsi n' s j udi c i ar y,  whi ch i s,  and has 

t r adi t i onal l y been,  account abl e t o t he l aw and t he U. S.  and 

Wi sconsi n Const i t ut i ons,  not  t o speci al  i nt er est s t hat  i nj ect  

mi l l i ons of  dol l ar s i nt o campai gns f or  j udi c i al  of f i ce i n t he 

Badger  St at e. "    

¶31 Addi t i onal l y,  i t  expr esses concer n t hat  t he r evi sed 

r ul es may be i n di r ect  conf l i c t  wi t h t he Uni t ed St at es Supr eme 

Cour t ' s  r ecent  r ul i ng t hat  due pr ocess r equi r es a j udge' s 

r ecusal  " when a per son wi t h a per sonal  st ake i n a par t i cul ar  

case had a s i gni f i cant  and di spr opor t i onat e i nf l uence i n pl aci ng 

t he j udge on t he case by r ai s i ng f unds or  di r ect i ng t he j udge' s 

el ect i on campai gn when t he case was pendi ng or  i mmi nent . "   

Caper t on v.  A. T.  Massey Coal  Co. ,  129 S.  Ct .  2252,  2263- 64 

( 2009) .     

                                                                                                                                                             
Li kewi se,  Just i ce Roggensack appear s t o bel i eve t hat  

mandat or y r ecusal  based on a campai gn cont r i but i on cannot  be 
r equi r ed because she sees i t  as v i ol at i ve of  a c i t i zen' s r i ght  
t o vot e.  See Wi sconsi n Supr eme Cour t ,  Open Admi ni st r at i ve 
Hear i ng on Rul es Pet i t i ons 08- 16,  08- 25,  09- 10,  and 09- 11,  
r el at i ng t o amendment s t o t he Code of  Judi c i al  Conduct ' s r ul es 
on r ecusal  and campai gn cont r i but i ons,  Januar y 21,  2010 
( avai l abl e at  
ht t p: / / www. wi seye. or g/ wi sEye_pr ogr ammi ng/ wi sEye_Vi deoAr chi ve_10.
ht ml ) .    

7 The Br ennan Cent er  f or  Just i ce i s a non- par t i san publ i c 
pol i cy and l aw i nst i t ut e at  t he New Yor k Uni ver si t y School  of  
Law.  
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¶32 Ther e can be no doubt  t hat  t he act i ons of  t he maj or i t y 

have subst ant i al l y  under mi ned t he publ i c t r ust  and conf i dence i n 

t he j udi c i ar y ' s i mpar t i al i t y .   Yet ,  member s of  t he maj or i t y 

appear  t o be unmoor ed f r om t hi s r eal i t y.   I nst ead t hey bl ame 

t hei r  cr i t i cs,  wat chdog or gani zat i ons,  and t he medi a f or  

under mi ni ng t he publ i c ' s conf i dence i n t he i nt egr i t y of  t he 

cour t s. 8   

¶33 The per cept i on t hat  t he maj or i t y ' s new r ul es subver t  

t he i nt egr i t y of  t he cour t  has been wi del y di ssemi nat ed i n 

edi t or i al s ar ound t he st at e:    

• Raci ne Jour nal  Ti mes:   " Supr eme Cour t  r ecusal  r ul e i s  

di sgr ace t o st at e. "   ( November  2,  2009)  

• Eau Cl ai r e Leader  Tel egr am:   " Hi gh cour t  i n sess i on;  br i ng 

your  wal l et . "   ( November  1,  2009)  

• Appl et on Post - Cr escent :   " Supr eme Cour t  r ul e r obs publ i c 

t r ust . "   ( November  9,  2009)  

• Sheboygan Pr ess:   " I s j ust i ce f or  sal e i n Wi sconsi n?"   

( November  2,  2009)  

• Capi t al  Ti mes:   " Once agai n,  bi g money wi ns. "   ( November  4,  

2009)  

• Oshkosh Nor t hwest er n:   " Supr eme Cour t  f ai l s t o c l ean 

bl emi shed i mage. "   ( Oct ober  30,  2009)  

                                                 
8 I n r esponse,  one edi t or i al  obser ved t hat  t he maj or i t y ' s 

f i nger  poi nt i ng i s mi sdi r ect ed.   I t  emphasi zed t hat  i t  i s  t he 
act i on of  t he maj or i t y t hat  under mi nes t he publ i c ' s conf i dence,  
not  t he act i ons of  wat chdog or gani zat i ons or  t he medi a.   
Edi t or i al ,  Cour t  Shoul d Heed Wor ds of  Own Just i ce,  Appl et on Post  
Cr escent ,  Jan.  21,  2010.     



Nos.  08- 16,  08- 25,  09- 10 & 09- 11. awb 

 

9 
 

• Gr een Bay Pr ess Gazet t e:   " Bi g money al ways f i nds a 

l oophol e. "   ( November  5,  2009)  

• Mi l waukee Jour nal  Sent i nel :   " A br each i n r eal i t y.   I n a 4-

3 vot e,  j ust i ces t humb t hei r  noses at  t he per cept i on of  

connect i ons bet ween l ar ge campai gn cont r i but i ons and t he 

cour t ' s  i nt egr i t y,  obj ect i v i t y and cr edi bi l i t y . "   ( Oct ober  

29,  2009)    

I I  

¶34 The publ i c r eact i on may be r el at ed i n par t  t o t he 

r amr od manner  by whi ch t hese r ul es wer e adopt ed.   The 

concur r ence does not  at t empt  t o j ust i f y t he maj or i t y ' s 

unpr ecedent ed act i ons——per haps because t her e i s no accept abl e 

j ust i f i cat i on.  

¶35 On Oct ober  28,  2009,  t he maj or i t y vot ed t o adopt  t he 

pet i t i ons of  t he Wi sconsi n Manuf act ur er s & Commer ce ( WMC) 9 ( 09-

10)  and t he Wi sconsi n Real t or s Associ at i on,  I nc.  ( t he Real t or s)  

( 08- 25) ,  r el at i ng t o campai gn cont r i but i ons and endor sement s.   

The maj or i t y r ef used t o al l ow f or  st udy,  di scuss i on,  or  f ur t her  

i nput .   I nst ead,  i t  vot ed t o adopt  t he pet i t i ons ver bat i m——wor d-

f or - wor d as pr oposed by t he speci al  i nt er est  gr oups——wi t hout  any 

comment s.  

                                                 
9 The Wi sconsi n Democr acy Campai gn r epor t s t hat  WMC spent  

$2. 2 mi l l i on on t he 2007 el ect i on and $1. 8 mi l l i on on t he 2008 
el ect i on.   Wi sconsi n Democr acy Campai gn,  Wi sconsi n Supr eme Cour t  
Campai gn Fi nance Summar i es,  
ht t p: / / wi sdc. or g/ wdc_supr eme_f i n_summar y. php.   
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Chi ef  Just i ce Abr ahamson ( st at i ng t he quest i on) :  
" Those i n f avor  of  t he .  .  .  subst i t ut e mot i on, 10 whi ch 
i s t o adopt  8- 25 and 9- 10 ver bat i m,  no comment s,  
cor r ect ?  And deny 8- 16 and 9- 11. 11  I ' l l  cal l  t he 
r ol l .   Ann Wal sh Br adl ey? 

Just i ce Br adl ey:  No.  

Chi ef  Just i ce Abr ahamson:  Pat  Cr ooks? 

Just i ce Cr ooks:  No.  

Chi ef  Just i ce Abr ahamson:  Dave Pr osser ? 

Just i ce Pr osser :  Yes.  

Chi ef  Just i ce Abr ahamson:  Pat  Roggensack? 

Just i ce Roggensack:  Yes.  

Chi ef  Just i ce Abr ahamson:  Annet t e Zi egl er ? 

                                                 
10 At  t he Oct ober  28,  2009,  open admi ni st r at i ve conf er ence,  

Just i ce Cr ooks moved t hat  t he cour t  appoi nt  a commi ssi on t o 
st udy t he f our  r ecusal  pet i t i ons and r epor t  back t o t he cour t  no 
l at er  t han Febr uar y 1,  2010.   Just i ce Pr osser  of f er ed a 
subst i t ut e mot i on t o adopt  t he pet i t i ons of  WMC and t he Real t or s 
wi t hout  f ur t her  st udy.   See Wi sconsi n Supr eme Cour t ,  Open 
Admi ni st r at i ve Hear i ng on Rul es Pet i t i ons 08- 16,  08- 25,  09- 10,  
and 09- 11,  r el at i ng t o amendment s t o t he Code of  Judi c i al  
Conduct ' s r ul es on r ecusal  and campai gn cont r i but i ons,  Oct ober  
28,  2009 ( avai l abl e at  
ht t p: / / www. wi seye. or g/ wi sEye_pr ogr ammi ng/ wi sEye_Vi deoAr chi ve_09.
ht ml ) .     

11 Al t hough t he maj or i t y vot ed t o not  add wr i t t en comment s 
at  t he Oct ober  28,  2009,  admi ni st r at i ve conf er ence,  Just i ce 
Pr osser  dr af t ed wr i t t en comment s f or  t he Januar y 21,  2010,  open 
admi ni st r at i ve conf er ence.   Wr i t t en comment s ar e not  adopt ed by 
t hi s cour t ,  however ,  and Just i ce Pr osser ' s comment s have not  
been adopt ed by t he maj or i t y her e.   As expl ai ned i n t he pr eambl e 
t o t he Code of  Judi c i al  Conduct ,  " The r ul es of  t he Code of  
Judi c i al  Conduct  ar e aut hor i t at i ve.  .  .  .  The comment ar y i s not  
i nt ended as a st at ement  of  addi t i onal  r ul es. "   SCR Ch.  60,  
Pr eambl e.  

Pet i t i on 08- 16 was submi t t ed by t he League of  Women Vot er s.   
Pet i t i on 09- 11 was submi t t ed by Ret i r ed Just i ce Wi l l i am A.  
Babl i t ch.   
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Just i ce Zi egl er :  Yes.  

Chi ef  Just i ce Abr ahamson:  Mi ke Gabl eman? 

Just i ce Gabl eman:  Yes.  

Chi ef  Just i ce Abr ahamson:  I  woul d vot e no.   The ayes 
have i t .   I t  i s  adopt ed.  

¶36 Pr obabl y much t o t he embar r assment  of  t he maj or i t y 

whi ch had j ust  adopt ed t he pet i t i ons ver bat i m,  t he cour t  was 

advi sed by l et t er  dat ed November  24,  2009,  f r om counsel  f or  WMC 

and t he Real t or s t hat  t her e was a pr obl em wi t h adopt i ng t he t wo 

pet i t i ons wor d- f or - wor d——t he l anguage i n t he pet i t i ons was 

i nconsi st ent .   " We wr i t e t o not e an i nconsi st ency i n t he t wo 

r ul e pet i t i ons. " 12   

¶37 WMC and t he Real t or s pr oposed new l anguage t hat  woul d 

r esol ve t he i nconsi st ency.   At  an open admi ni st r at i ve conf er ence 

on Januar y 21,  2010,  t he maj or i t y vot ed t o adopt  t he amended 

l anguage——agai n,  wor d- f or - wor d as pr oposed by WMC and t he 

Real t or s.   And agai n,  wi t hout  al l owi ng f or  any f ur t her  st udy,  

di scussi on,  or  i nput .    

¶38 At  t he Januar y 21,  2010,  conf er ence,  Just i ce Cr ooks 

r enewed hi s r equest  t hat  t her e be f ur t her  st udy of  t he 

pet i t i ons.   He al so r equest ed t o pl ace a hol d on t he vot e so 

t hat  t he cour t  coul d get  i nput  f r om t he ot her  el ect ed j udges 

acr oss t hi s st at e who ar e al so af f ect ed by t hese pet i t i ons but  

who had not  r ecei ved not i ce of  t he admi ni st r at i ve hear i ng or  

conf er ences t hat  addr essed t he pet i t i ons.   The r equest  f or  a 

hol d was not  honor ed.   I nst ead,  t he maj or i t y r aced past  sever al  

                                                 
12 Let t er  f r om counsel  f or  WMC and t he Real t or s ( Nov.  24,  

2009)  ( on f i l e wi t h t he c l er k of  t he Wi sconsi n Supr eme Cour t ) .  
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of f  r amps t o r each i t s desi r ed dest i nat i on of  passi ng t he 

pet i t i ons as pr oposed by t he speci al  i nt er est  gr oups. 13   

¶39 For  t he al most  f i f t een year s t hat  I  have been on t hi s 

cour t ,  t her e has never  been a maj or  r ul es pet i t i on t hat  has been 

adopt ed wi t hout  st udy,  di scussi on,  or  f ur t her  i nput . 14  Never ,  

unt i l  now.    
                                                 

13 Some member s of  t he maj or i t y appear ed t o at t empt  t o 
obscur e t he aut hor shi p of  t he new r ul es by r ef er r i ng t o " Just i ce 
Pr osser ' s pet i t i on"  at  t he Januar y 21,  2010,  open admi ni st r at i ve 
conf er ence.   Just i ce Pr osser ,  however ,  acknowl edged t hat  
essent i al l y ,  t he changes he made t o t he WMC and Real t or s '  
pet i t i ons af f ect ed f our  wor ds i n SCR 60. 06( 4) .   I n one pl ace,  he 
i nser t ed t he phr ase " or  j udge- el ect . "   Thi s phr ase appear ed i n 
anot her  pl ace i n t he pet i t i on and was appar ent l y i nadver t ent l y  
omi t t ed.   Addi t i onal l y,  he omi t t ed t he wor d " pr esi di ng. "   When 
asked whet her ,  wi t h t he except i on of  t hose t wo changes,  t he t ext  
was ver bat i m t he r ecommendat i on of  WMC and t he Real t or s,  he 
r esponded,  " That ' s essent i al l y  cor r ect . "   See Wi sconsi n Supr eme 
Cour t ,  Open Admi ni st r at i ve Hear i ng on Rul es Pet i t i ons 08- 16,  08-
25,  09- 10,  and 09- 11,  r el at i ng t o amendment s t o t he Code of  
Judi c i al  Conduct ' s r ul es on r ecusal  and campai gn cont r i but i ons,  
Januar y 21,  2010 ( avai l abl e at  
ht t p: / / www. wi seye. or g/ wi sEye_pr ogr ammi ng/ wi sEye_Vi deoAr chi ve_10.
ht ml ) .  

14 Bot h t he maj or i t y ' s r ef usal  of  f ur t her  st udy and i t s  
pr omot i on of  sol i c i t i ng and accept i ng campai gn cont r i but i ons 
f r om l i t i gant s wi t h cases pendi ng bef or e t he cour t  ar e i n st ar k 
cont r ast  wi t h t hi s cour t ' s  pr i or  exper i ence.   I n t he past ,  we 
sought  f ur t her  st udy and appoi nt ed a Commi ssi on on Judi c i al  
El ect i ons and Et hi cs,  whi ch we char ged wi t h r ecommendi ng et hi cs 
pr ovi s i ons " addr essi ng pol i t i cal  and campai gn act i v i t y of  j udges 
and candi dat es f or  j udi c i al  of f i ce. "   See Fi nal  Repor t  of  t he 
Commi ssi on on Judi c i al  El ect i ons and Et hi cs 2 ( 1999) ,  avai l abl e 
at  ht t p: / / www. wi cour t s. gov/ about / commi t t ees/ docs/ j udeef i nal . pdf .    

The Commi ssi on was compr i sed of  a bi par t i san gr oup of  
l egi s l at or s,  busi ness l eader s,  l abor  i nt er est s,  l aw pr of essor s,  
j udges,  and ot her  communi t y l eader s.   Af t er  st udy,  di scussi on,  
and i nput  f r om a cr oss sect i on of  Wi sconsi n c i t i zens,  t he 
Commi ssi on r ecommended t hat  j udges and t hei r  commi t t ees be 
pr ohi bi t ed f r om sol i c i t i ng and accept i ng campai gn cont r i but i ons 
f r om l i t i gant s wi t h pendi ng cases.    
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¶40 I t  i s  uncl ear  why t he maj or i t y was i n such a r ush t o 

pass t hese pet i t i ons.   What  i s c l ear ,  however ,  i s  t hat  wi t hout  

any st udy or  di scussi on,  and wi t hout  i nput  f r om el ect ed j udges 

at  al l  l evel s acr oss t he st at e,  we end up wi t h r ul es t hat  ar e 

not  car ef ul l y wor ded and concept s t hat  ar e not  f ul l y  consi der ed 

and t est ed.  

¶41 That  i s why t he Boar d of  Gover nor s of  t he St at e Bar  of  

Wi sconsi n adopt ed a r esol ut i on r equest i ng t hat  t he cour t  submi t  

t he pet i t i ons f or  f ur t her  st udy.   That  i s l i kel y why f or mer  

Just i ces Wi l cox,  Geske,  and Babl i t ch al l  suppor t ed a st udy,  

di scussi on,  and f ur t her  i nput  on t he pet i t i ons. 15  I n f act ,  

f or mer  Just i ce Babl i t ch war ned t hat  passi ng t he pet i t i ons of  t he 

speci al  i nt er est  gr oups ver bat i m and wi t hout  f ur t her  st udy and 

di scussi on " was one of  t he wor st  t hi ngs t hat  [ t he cour t ]  coul d 

do. "   Unf or t unat el y f or  t he i nst i t ut i on of  t he cour t  and t he 

ci t i zens of  t hi s st at e,  t he maj or i t y di d not  heed t hat  war ni ng.  

I I I  

¶42 We have l ong hel d t hat  t he adopt i on of  a " st r ong code 

of  et hi cs"  i s essent i al  " t o keep [ our ]  own house i n or der  so as 

t o bet t er  assur e t he ef f ect i ve,  f ai r  and i mpar t i al  

admi ni st r at i on of  j ust i ce i n our  Wi sconsi n st at e cour t s. "   I n r e 

Hon.  Char l es E.  Kadi ng,  70 Wi s.  2d 508,  524- 25,  235 N. W. 2d 409 

( 1975) .   

                                                 
15 St even El bow,  Nast y Debat e over  Money i n Cour t  Races 

Shows Supr eme Cour t ' s  Pol i t i cal  Di v i de,  Capi t al  Ti mes,  Dec.  17,  
2009;  Legal l y Speaki ng wi t h St even Wal t er s:  Judi c i al  Recusal s 
( Wi sconsi n Eye br oadcast  Nov.  24,  2009) ,  avai l abl e at  
ht t p: / / www. wi seye. or g/ wi sEye_pr ogr ammi ng/ ARCHI VES-
l egal l yspeaki ng. ht ml .    
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¶43 I ndeed,  st r ong r ecusal  r ul es t hat  pr eser ve t he publ i c  

conf i dence i n t he j udi c i ar y ar e al l  t he mor e essent i al  now i n 

l i ght  of  a case t hat  was deci ded by t he Uni t ed St at es Supr eme 

Cour t  on t he ver y day t he maj or i t y vot ed t o adopt  i t s new r ul es.   

I n Ci t i zens Uni t ed v.  Feder al  El ect i on Commi ssi on,  130 S.  Ct .  

876 ( 2010) ,  t he Cour t  det er mi ned t hat  f eder al  campai gn l aws 

pr ohi bi t i ng cor por at e i ndependent  expendi t ur es 

unconst i t ut i onal l y bur den a cor por at i on' s r i ght  t o pol i t i cal  

speech.    

¶44 The Ci t i zens Uni t ed deci s i on opens wi de t he pot ent i al  

f l oodgat es of  unl i mi t ed cor por at e campai gn cont r i but i ons i n 

j udi c i al  el ect i ons.   I f  campai gn cont r i but i ons ar e subj ect  t o 

l ess r egul at i on ( and t her ef or e,  mor e and mor e cont r i but i ons ar e 

" l awf ul " ) ,  we shoul d be adopt i ng st r onger  st andar ds f or  r ecusal  

r at her  t han neut er i ng our  exi st i ng r ecusal  r ul es.  

¶45 I  hope t hat  t hose who have not  yet  had or  t aken t he 

oppor t uni t y t o wei gh i n on t he i ssue of  j udi c i al  r ecusal  wi l l  do 

so now,  and af t er  f ur t her  st udy consi der  pet i t i oni ng t he cour t  

f or  change.   I  ur ge t he l egi s l at ur e t o engage i n f ur t her  st udy 

of  j udi c i al  r ecusal ,  as suggest ed by Just i ce Cr ooks i n a r ecent  

l et t er  t o t he Joi nt  Legi s l at i ve Counci l . 16  I f  t hi s cour t  i s  

                                                 
16 See Let t er  of  Just i ce Cr ooks t o t he Co- Chai r s of  t he 

Joi nt  Legi s l at i ve Counci l  ( Jan.  27,  2010) ,  whi ch ur ges t he 
adopt i on of  a new subsect i on t o t he cur r ent  st at ut e on j udi c i al  
r ecusal :  " I  am wr i t i ng t o ur ge t hat  t he Joi nt  Legi s l at i ve 
Counci l  consi der  t he addi t i on of  a subsect i on t o 
§ 757. 19( 2)  .  .  .  .  I  suggest  t hat  t he new subsect i on be 
pat t er ned af t er  28 U. S. C.  § 455( a) ,  whi ch set s f or t h an 
obj ect i ve st andar d i n r egar d t o a j udge' s r ecusal . "  ( on f i l e 
wi t h t he c l er k of  t he Wi sconsi n Supr eme Cour t ) .   
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unwi l l i ng or  unabl e t o keep i t s  own house i n or der ,  per haps i t  

wi l l  r equi r e act i on by ot her s t o st ep i n and assi st  i n 

mai nt ai ni ng t he i nt egr i t y of  t he cour t  and pr eser vi ng t he publ i c 

t r ust  and conf i dence t hat  Wi sconsi n j udges wi l l  be i mpar t i al .  

¶46 Accor di ngl y,  I  r espect f ul l y di ssent .  

¶47 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce N.  PATRI CK CROOKS j oi n t hi s di ssent .  

 

                                                                                                                                                             
Sect i on 28 U. S. C.  § 455( a)  st at es as f ol l ows:  " Any j ust i ce,  

j udge,  or  magi st r at e j udge of  t he Uni t es St at es shal l  di squal i f y 
hi msel f  i n any pr oceedi ng i n whi ch hi s i mpar t i al i t y  mi ght  
r easonabl y be quest i oned. "    
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